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CONSTRUCTION OF SECTION 2 BY THIS COURT WAS CORRECT.

A. Section 2 was a statute to promote safety at sea.

** First of all, appellee does not urge that the act

in question regulating as it does the minimum num-



ber of licensed deck personnel on certain vessels is

not a safety measure." (Appellee's Main Brief,

p. 130).

"In my judgment the purpose of the Act of 1908

(the forerunner of both the Acts of March 11, 1913

and May 11, 1918) is plain on its face,—it is to insure

safety in navigation." (Hough, J., in The Union and

The Dalzelline. (Appellants' Brief on Eehearing, Ap-

pendix, App. 208, 213).

O'Hara v. Luckenhach S, S. Co., 269 U. S. 364, 367,

368, 370.

B. Section 2 imposed the three mate-watch mandate on the vessel

and the owner.

Appellee originally contended "that the primary duty

created by that section (2) is imposed upon the adminis-

trative officials alone." (Appellee's Main Brief, p. 119).

Appellee in its brief on rehearing abandons this conten-

tion and inferentially concedes that the statute is manda-

tory upon the vessel and the owner.

Congressman Hardy considered Section 2 as a mandate

directed to the vessel and the owner (Appellants' Main

Brief, p. 19; Ap. 45, 46).

C. The three mate-watch mandate required the minimum three

mates to be divided into a minimum of three watches at sea.

The statute required:

** Every such vessell * * shall have in her service

and on board three licensed mates ; who shall stand in

:i
: ; three watches while such vessel is being navigated

.rrj '
* *.'' (Sec. 2). This language is clear.



In giving Congress reasons for the passage of this

statute in 1913 Congressman Hardy said:

''* * there is now no provision in the law that

regulates the watches of officers as to how they shall

be divided * *." (Appellants' Main Brief, p. 26;

Ap. 44).

1. By Anglo-Saxon custom "watches" were four hours.

"Watch—signifies the space of four hours * *."

A Naval Expositor, by Blauckley (London).

'
' The length of the sea watch in the British Marine,

if we except the dog watches, is four hours. '

'

Midshipman's Mariner's Vocabulary, by Moore.

Other definitions according to British usage fix

"watches" as four hour periods (Appellants' Brief on

Rehearing, pp. 12-14; Appendix, Ch. I, App. 1-34).

Before the Committee on Commerce of the U. S. Senate

Mr. Furuseth testified:

"The English system runs four hours all the time,

four hours on and four hours off all the time, and

that used to be the American system * *" (Appel-

lants' Brief on Rehearing, p. 17).

Congress understood the term "watches" in British

practice to be four hour periods from testimony before

its Committees (Appellants' Brief on Rehearing, pp. IS-

IS; Appendix, Ch. II, App. 35-196).



2. The three watch-mate mandate contemplated

mates watches of ^'4 on and 8 off''—that is, 8

hours watch duty per day.

(a) According to Testimony before Congres-

sional Committees the three mate-watch

mandate contemplated mates watches of '^4

on and 8 off"—or 8 hours watch duty per

24 hour day.

Objecting to the bill proposing the three mate-watch

mandate Mr. Blankenship testified:

^^* * it would make a loafer of a man * * to have

four hours on and eight hours to do nothing * *".

(Appellants' Brief on Rehearing, p. 15; Appendix,

App. 57).

Favoring the bill proposing the three mate-watch man-

date a letter from Second Officer Radforth of the S. S.

** Hazel Dollar", introduced by Congressman Hardy, said:

^^In the above vessel we carry three officers and

each takes his regular watch of four hours on the

bridge—that is, 8 hours out of every 24. As in most

British ships, the Chief Officer is on duty from 4 to

8; the third officer from 8 to 12, and myself from 12

to 4." (Appellants' Main Brief, p. 27; Appendix Ap.

49).

A protest against the bill in 1913 proposing the three

mate-watch mandate signed by thirteen steamship repre-

sentatives and filed with the Senate Committee said:

**We give it as our best judgment * * * that to

have three mates * * is unnecessary, and it is our

opinion that the presence of men on a boat who work



but 8 hours out of the 24, leaving tliem 16 hours off

duty, would tend to demoralization of the other mem-

bers of the crew/' (Brief of Appellants on Kehear-

ing. Appendix, Ch. II, App. 87).

Much other testimony considered by the Congressional

Committees recommending the three mate-watch mandate

interpreted the provision as effecting a watch system of

^'4 on and 8 off '' in each 24 hour day. (Brief of Appellants

on Rehearing, Appendix Ch. II, App. 35-196).

(b) According to the original Construction of

the Department of Commerce, Steamboat

Inspection Service, the three mate-watch

mandate contemplated mates watches of ^^4

on and 8 off,'' or 8 hours watch duty per 24

hour day.

In May, 1913, the Acting Supervising Inspector General

made an interpretative ruling by Circular Letter ad-

dressed to Supervising and Local Inspectors which said:

^^In reply you are informed that my opinion is

that under the provisions of Section 4463, as amended,

the mates should stand in three watches, and not as

was formerly the practice in the majority of in-

stances, of watch and watch, with the same period

of relief as of duty, that is to say, four hours on and
four hours otf ; and the purpose of the law was to

give further relief in watch duty, which would rea-

sonably seem to be four hours on and eight hours

off." (Appellants' Brief on Rehearing, Appendix,

Ch. Ill, App. 198).



(c) According to the original interpretation of

Appellee itself, the three mate-watch man-

date contemplated mates watches of ^'4 on

and 8 oif'^ or 8 hours watch duty for a 24

hour day.

Appellee, when it was charged in May 1913 with vio-

lation of the three mate-watch mandate of Sec. 2 on board

its S. S.
^ ^Alameda'' because two pilots in April 1913 stood

two alternating watches of ''6 on and 6 off", avoided

penalty by showing that such pilots were in excess of the

minimum three mates who were required by the statute,

and that appellee had provided the three mates who were

required by statute and had compelled them to stand in

three watches of 4 hours on and 8 hours off in each 24

hour day. Thus in April 1913 appellee's watch system

then in use shows that appellee interpreted the three mate-

watch mandate as compelling the minimum three mates to

stand in three equal watches of '^4 on and 8 off '^ resulting

in 8 hours watch duty per day of 24 hours (Appellants'

Brief on Rehearing; Appendix Ch. IV, App. 199-205).

D. Sec. 2 also required the master of the vessel to be "in her

service" as a master—not as a mate.

Through the Committee hearing and reports Congress

understood that a master's duty (number of mates per-

mitting) required him to stand no regular watch but to

remain in reserve for emergency.

Congressman Hardy told Congress that:

^^
. . . the master is at all times held responsible

for the vessel's safety, and in thick or stormy weather

or in dangerous waters the master must be on duty."

(Appellants' Main Brief, Appendix, Ap. 44).



A Congressional Committee chairman npon inquiring of

Mr. Hibberd concerning the service of a vessel's master

received a reply as follows:

The Chairman: ^^Is it your opinion that an ocean-

going vessel is sufficiently manned if the captain is

required to stand his regular watch and also required

to be on watch during foggy and stormy weather! ''

Mr. Hibberd: ^^The captain has no right to stand

watch on any vessel that goes to sea. The captain is

on deck all the time when there is any necessity.*******
The captain should never stand any watch.'' (Ap-

pellants' Main Brief, Appendix, Ap. 48, 49).

In the Senate Committee hearing on the three mate-

watch mandate applicable to vessels of the Denali classi-

fication, Senator Barton asked, ^'Well, under this provi-

sion, is it expected that the master shall stand watch at

all?"

Capt. Wescott replied:

^'No. No master, Senator, should be required to

stand a watch because he must be up at all times

during foggy and stormy weather. For a master to

stand a watch is criminal on any seagoing vessel. . .

It is entirely wrong for any master to be required to

stand watch."

Then the Chairman of the Committee said:

'*You see, Senator Burton, that a master has to be

always on duty, and if you make him stand a regular

watch right along, he can not do that." (Appellants'

Brief on Rehearing p. 33; Appendix App. 53, 54).
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II.

VIOLATION OF SECTION 2 AS FOUND BY THIS COURT WAS
CORRECT.

A. Watch time was divided into only two watches—not three

—

the master and the pilot, alternated "6 on and 6 off".

The District Court found that:

^* Captain Healy, the master, and Captain Obert,

the pilot, each did on the Denali stand alternate

watches of six hours on and six hours off." (R. 5476.)

The testimony of appellee's own witnesses shows ap-

pellee maintained a two watch system (R. 1616, 1617, 1618,

2193, 2194, 1331, 1336, 2156, 2163).

Captain Healy admitted the pilot's sole duty was ''to

stand an alternate watch with the master of the vessel"

(R. 1553).

These alternate watches of the master and pilot were

of six hours each (R. 1616).

B. The chief mate stood no regular watch at sea.

The District Court found that:

'
' In the Alaska trade the chief mate does not stand

a regular watch at sea * * it being the practice (which

was followed in this case) to substitute the master

or pilot as watch officer in place of the chief mate;

so that at all times during a 24 hour day there was

on watch in place of the chief mate either the master

* * or the pilot who in the performance of their

duties not only took the place of the chief mate as

watch officer but also performed the duties of pilot.''

(R. 5476, 5477.)



Appellee's witnesses admitted the chief mate stood no

regular watch at sea (R. 1331, 1332, 1336, 2156, 2163).

One reason why the pilot was employed was ^'that the

hrst mate can be relieved of his navigating duties'' (R.

1152).

Appellee's witness Murphy admitted the chief mate

''had nothing to do with navigation" and "did not stand

a watch" (R. 1331).

Chief Mate Cleasby admitted that he stood no regular

watch (R. 2156).

C. The second mate and the third mate stood watch jointly with

the master and the pilot respectively in two alternate watches.

Captain Healy admitted that "during the master's

watch the second mate stands with him" and "during

the pilot's watch the third mate stands with him" (R.

1616, 1617). Captain Healy testified that Second Mate

Larson stood with him; and Third Mate Lawton stood

with the pilot (R. 1566).

There is no testimony in the record that either the

second mate or the third mate ever stood watch alone

without the master or the pilot.

D. The second mate and the third mate stood regular watches of

''6 on and 6 off".

Captain Healy admitted that "it was the practice of

the Alaska Steamship Company for many years * * for

the master and the pilot to stand alternate watches of six

hours" (R. 1616). Then Captain Healy testified:

"Q. And during the master's watch the second
mate stands with him, is that right?

A. Yes.
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I

Q. And during the pilot's watch the third mate

stands with him?

A. Yes.'' (E. 1616, 1617.) I

Captain Healy stated that second and third mates ^' cus-

tomarily^^ stood watches longer than 8 hours per day

(R. 1836).

Pilot Obert testified:

^^Q. How many officers are on watch at the same

time?

A. Two." (R. 1876.)

The testimony of appellee's witnesses shows that second

and third mates were always on watch with the master

and pilot when courses were changed and compasses

checked (R. 1606-1618, 1865, 1874-77, 1884-87, 2144, 2215,

2218, 2226, 2278, 2334-6, 2239, 2342, 2346, 2411, 2413, 2426,

2427, 2443, 2466, 2468, 4453, 4458, 1566, 1569, 1739-43, 1841,

1842).

E. The second and third mates of the vessel were never *'in her

service" as mates—they were never in charge of a watch but

acted merely as assistants.

When the three mate-watch mandate required that the

three mates of the vessel be "in her service" and "stand

in three watches" it contemplated mates who can and do

stand in charge of a watch. Such was the understanding

given the Congressional Committee.

"Mr. Duif: I think that this bill, where it pro-

vides for three mates, contemplates that those tJiree

mates shall be men who can stand watch.

Captain Wescott: Absolutely. They are not mates
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unless they do.'' (Appellants' Brief on Rehearing;

Appendix, App. 73.)

The appellee's second and third mates were not quali-

fied and able to stand a regular watch by themselves and

in full charge, as recognized b}^ appellee's general order

No. 13 issued in April 1934 which said:

''Effective this date, excepting when the steamer

is on the gulf or in open water, never leave the ship

in charge of second or third officers when approach-

ing land and changing courses. These men are good

officers but lack experience." (Ex. 38.)

Because the second and third mates were not qualified

by experience they acted as mere assistants to the master

and the pilot.

Captain Healy testified that the third mate took orders

from the pilot on all subjects and the second officer took

orders from the master; that the master was in charge

of one watch and the pilot was in charge of the alternate

watch (R. 1617). Continuing Captain Healy said:

''Q. And the third mate stood as sort of assistant

or co-operating watch officer during the pilot's watch,

and then the second mate stood as assistant or co-

operating watch officer during your watch! I mean,

that is the system of it!

A. Yes." (R. 1617, 1618.)

Larson, second mate, testified:

''Q. Who is the navigating officer on your watch!
A. The captain, of course

Q. Who is the navigating officer on the opposite

watch!

A. The pilot." (R. 2193, 2194.)
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Lawton, tliird mate, testified:

*^ Captain Obert was the officer in charge of my
watch * * I just explained to yon that the officer in

charge of that watch was Captain Obert. I was nnder

him.'^ (E. 2398.)

Appellee itself has admitted that the second and third

mates were never in charge of any watch by saying:

''In order to meet the requirements of the Alaska

trade, it was customary * * to have an officer pos-

sessing local knowledge * * on duty as chief watch

officer at all times when the ship is being navigated

(R. 1871, 1872). This end was achieved by having

the master and an experienced mate-pilot * * take

charge of the vessel's navigation during alternate

six hour watches.'* (Appellee's Main Brief pp. 102,

103.)

F. The master of the vessel was not "in her service" as master

—

he did not remain in reserve for emergencies.

The District Court found that ''Captain Healy, the

master, and Captain Obert, the pilot, each did on the

Denali stand alternate watches of six hours on and six

hours off" as a matter of practice which was followed in

this instance (R. 5476).

Appellee admits that the master stood a regular watch

(Appellee's Main Brief p. 103).

G. Appellee's disregard of Sec. 2 frustrated the purpose of Con-

gress to insure safety at sea.

Congress enacted the three mate-watch mandate having

in mind that long watches created fatigue for navigating

officers and hazard for life and property.
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Captain Wescott testified that:

''It is obvious that an officer without having a rea-

sonable amount of rest not only endangers the lives

and property in their charge but any other vessel that

they may meet while under way." He said the Hardy

Bill "eliminates the out-of-date health-breaking sys-

tem of two watches on long runs, by providing that

there shall be a sufficient number of mates too, and

they shall stand in three watches while such vessels

are being navigated." (Appellants' Brief on Rehear-

ing, Appendix App. 52.)

Captain Wescott referred the Congressional Committee

to a decision by a Supervising Inspector who said that

to ask a captain ''to stand a regular watch of 12 hours

out of 24 besides doing the duty of a master is absolutely

v/rong" (Appellants' Brief on Rehearing; Appendix App.

54).

Captain Wescott advocated that the mates '

' should have

three watches, because in the pilot house it is very com-

fortable, and if a man is sleepy he is likely to go to sleep

* * they should have a reasonable amount of sleep * *"

(Appellants' Brief on Rehearing; Appendix App. 65).

Captain Wescott stated:

"But, Mr. Chairman, six hours on duty for an of-

ficer in foggy weather or in congested waters, is too

long for any man to be on the bridge and do his duty

properly." (Appellants' Brief on Rehearing; Ap-
pendix, App. 90.)

Captain Wescott quoted to the Congressional Committee

many letters; one of these said:

"I am very much in favor of the three-watch sys-

tem because with only two watches I believe an officer
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cannot do justice to himself or his employer while in

charge of a watch * *." (Appellants' Brief on Re-

hearing; Appendix, App. 101.)

Another letter quoted by Captain Wescott said:

^'I do not, on any basis, consider an officer as re-

liable when working under the two watch system as

those who stand three watches, for the reason that

he does not get adequate rest and sleep for the pre-

carious responsibility imposed upon him in preserv-

ing life and property on the high seas/' (Appellants'

Brief on Rehearing; Appendix, App. 102.)

Still another letter quoted to the Committee said:

^^I am pleased to say that there are very few

British steamers (personally I know of none) which

still have that out-of-date health-breaking system of

two watches." (Appellants' Brief on Rehearing; Ap-

pendix, App. 104.)

At the hearing the Committeee Chairman remarked:

^^How can a normal man get eight hours sleep

when there is only six hours off! Will you tell me
how a man can get eight hours sleep in one stretch

when he is only six hours off?" (Appellants' Brief

on Rehearing; Appendix, App. 83.)
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III.

APPELLANTS HAVE ESTABLISHED APPELLEE'S LIABILITY AS

A COMMON CARRIER.

A. Appellee admits receipt and non-delivery of appellants' cargo.

B. Non-delivery of appellants' cargo constitutes breach of the con-

tract of enfreightment and imposes liability upon appellee un-

less appellee can shov/ some legal excuse for such non-delivery.

(The Mohler, 21 Wall. 230, 233, quoted Appellants' Brief on

Rehearing, pp. 66, 67.)

C. Appellee has failed to show any legal excuse for non-delivery.

1. Appellee has offered only two excuses for its

failure to deliver appellants' cargo:

(1) Sea peril;

(2) Negligence of its sea servants.

2. The District Court correctly rejected the excuse

of sea peril. In finding No. XI the District Court

found that the loss was due to the failure of the

sea servants of the appellee to do what they

should have obviously done under the circum-

stances.

3. The negligence of appellee's sea servants does

not constitute any excuse because such negligence

is only a defense when a shipowner has exercised

due diligence to make his ship seaworthy. Such

is the language of the Harter Act.

(1) The immunity granted by the Harter Act,

section 3, is subject to a condition precedent

and the appellee is under a heavy burden

to establish performance of that condition,

viz., the exercise of due diligence to make
the vessel seaworthy. {The Wildcroft, 20'

U. S. 378; The Isis, 290 U. S. 333.)
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(2) Appellee lias not satisfied the condition

precedent of the Harter Act. It has not

shown that it manned the Denali as was

required by section 2 of the Act of May 11,

1918, respecting mates and masters.

D. Failure to obey the statute constituted want of due diligence.

In Hayes v. Michigan Central R. R. Co., Ill U. S. 228,

234, a statute which required that railroad property be

fenced as a precaution for public safety, was discussed

by the Supreme Court. The Supreme Court held that when

a Eailroad Company failed to provide a fence, ^'tlie omis-

sion of it is negligence '\

In Ramsauer v. United States, 21 F. (2d) 907, this

Court held that where a standard was provided by Con-

gress, no substitute could be indulged in.

In Martin v. Eerzog, 228 N. Y. 164, the Court of Ap-

peals of the State of New York, speaking through Judge

Cardozo, reversed a decision of a lower court because the

jury had been charged that the breach of the statute ivas

evidence of negligence. Judge Cardozo in his opinion

stated that the breach of the statute constituted negligence

in itself—see page 28 of our brief for a quotation from

his opinion. Please note that Judge Cardozo italicized the

word ^4s" in this quotation.

We emphasize this point because throughout its brief

appellee indulges in the mistaken argument that the dis-

obedience of a statute merely raises a presumption of

negligence. The true rule is that disobedience of a statute

is in itself negligence.
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Want of diligence and negligence are merely two ways

of expressing the same thought.

As Judge Cardozo said in Martin v. Herzog, negligence

constitutes falling ^^ short of the standard of diligence to

which those who live in organized society are under a duty

to conform". (Italics ours.) See also United States v.

Sims, 9 Fed. 443, 444.

In The Valentine, 131 Fed. 352, 355, it was held that

where a crew of a vessel customarily absented themselves

at night and this fact was known to the owners, the

owners had been guilty of want of due diligence to make

their vessel seaworthy and for that reason were not en-

titled to the benefit of the Harter Act. So also here when

appellee, the owner of the Denali, customarily permitted

its mates to stand watch contrary to law, and its master

to take the place of a mate contrary to law, it failed to

exercise due diligence to make the Denali seaworthy.

E. The Denali was in fact unseaworthy.

1. To be seaworthy a ship must be properly manned
for the contemplated voyage. (See Brief on Re-

hearing at p. 38.) In re Pacific Mail Steamship

Co., 130 Fed. 76.

2. Failure to have a crew required by statute con-

stitutes undermanning. (New York Marine No. 10

(CCA. 2) Unreported, Appendix, pp. 217, 221.)

3. A vessel insufficiently manned is unseaworthy.

{The Drill Boat No. 4, 233 Fed. 589, affU East-

ern S. S Corp. V. The Great Lakes Dredge, etc,

Co., 256 Fed. 497.)
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IV.

LIABILITY HAVING BEEN ESTABLISHED AND APPELLEE

HAVING FAILED TO SHOW THAT IT HAD ANY LEGAL

EXCUSE FOK ITS FAILURE TO DELIVER THE CARGO AT

DESTINATION IN GOOD ORDER AND CONDITION, IT CAN-

NOT NOW LIMIT ITS LIABILITY.

A. At the time of the stranding of the Denali appellee was

knowingly operating her in actual violation of a statute of the

United States.

1. This statute was known to the appellee as early

as April 1913. (See Appellants' Brief on Kehear-

ing pp. 23 to 27 where appellant discusses the

case of the SS Alameda, a vessel operated by the

appellee.)

2. It was immaterial whether the statute was known

to Mr. Wilson or to Mr. McKinstry, the two per-

sons whom appellant argues were the managing

officers of the appellee's fleet.

(1) Neither Mr. Wilson nor Mr. McKinstry was

an experienced steamship operator.

(2) Both Mr Murphy and Mr. Tracy, who were

experienced steamship operators and were

the actual operating managing officers of

the appellee. Both knew of the custom pre-

vailing on appellee's ships concerning bridge

watches.

Murphy was Superintendent of Maintenance and had

been Superintendent and Director of the appellee until

a few months before the disaster. Tracy was its General

Agent and had full charge of all the crews of the appel-

lee's vessels. He hired and discharged its crews. He ap-
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pointed a Port Captain. He falls strictly within the defini-

tion of what constitutes a Managing Agent, laid down in

the recent case of New York Marine No. 10. Such cases

as California Yacht Club of Los Angeles v. Johnson^ 65

F. (2d) 245, 247, are not in point. That case dealt with

the mere caretaker of a yacht club, and did not deal with

a managerial officer who had the sole authority to fire

and hire employees.

In addition to cases cited in appellants' briefs, see The

Fred E. Easier, 65 F. (2d) 589 (C. C A. 2), where knowl-

edge of a tug dispatcher held sufficient.

(3) See In re Phoenix Sand S Gravel Company
as Owner of the stake-boat Argent, 1940

A. M. C. 508. In this case Judge Hough
held that where a corporate owner erected

an unlawful light such owner cannot be

permitted to make the ignorance of its

managers and other defective supervision

of the corporate business a basis for the

defense of limitation. A copy of Judge
Hough's opinion in the Argent will be

handed to the court on argument. So also

here the ignorance of Mr. Wilson and of Mr.

McKinstry of the customary violation of

the watch statute is no defense. A violation

of a statute relating to personnel is more
serious than a violation of a statute relat-

ing to a light. The Union and The Dal-

zelline (Appellants' Brief on Rehearing, pp.

208-214).

(4) See also The Silver Palm, 94 Fed. 776; The
Vestris, 60 Fed. (2d) 273. Permitting such

a custom to exist constitutes privity.
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A. Causation.

1. There is ample evidence to show that want of

obedience to this statute may have been a con-

tributing cause to the Denali running upon the

rock off Zayas Island. Certainly appellee has not

shown that it was not the cause, much less that

it could not have been the cause.

(a) The finding of the District Court is that

both Zayas and Dundas Islands were seen

by Pilot Obert and Mate Lawton from 1:30

A. M. until the Denali stranded (Finding

XI).

(b) Obert navigated the Denali by his eyesight

and by landfalls (E. 2367). Obert was try-

ing to pick up the land to get his bearings

(R. 1914). He did not intend to run the ship

aground (R. 2016). True, appellee blames

the current for the stranding, but the Dis-

trict Court found that Obert and Lawton

knew the currents were variable and un-

predictable long before the Denali struck

the rock, and that they should have taken

precautions to avoid the effects of the cur-

rent (R. 5459).

(c) The District Court pointed out that ^' Obert

thought that the vessel had already passed

the reef^^ (R. 5478),

(d) Obert was condemned by the District Court

because he ^^knew or should have known of

the vessePs increasing danger long enough

before the time of the stranding to have

taken proper precaution against it'^ (R.

5480).
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(e) Nevertheless Obert ran the Denali at full

speed on a rock which he knew was in his

path.

(f ) He did not even take the elementary precau-

tion of stopping or slowing down.

B. Appellee wrongfully charges appellants with abandoning the

findings of fact of this court.

We have not abandoned the findings of fact of this

Court as to the behavior of Obert and Lawton when ap-

proaching Zayas Island We think those findings of fact

of this Court are entirely correct. Nor do we think that

those findings are in any way inconsistent with the find-

ings No. XI of the District Court. In this Courtis state-

ment of the facts, the emphasis is upon the circumstances

that Obert did not see what he should have seen. In the

District Court's statement, the emphasis is upon failure

to take proper action when both Obert and Lawton knew,

or should - have known, that disaster was imminent. If

Obert saw what he should have seen, he was incredibly

dull in not taking the action which the situation required.

Certainly a reasonable inference from either situation is

that through some cause Obert and Lawton had become

incapable of doing what a normal man should have done

in the circumstances. See what this Court said in McGill

V. Michigan Co., 144 F. 788, in quoting from The Cygnet,

126 F. 742, at p. 746. Hence no matter where the emphasis

is to be placed, it is impossible to say that this incapacity

was not due to disobedience of the statute. If the statute

had been obeyed, and, if Obert and Lawton had been alert,

there was at least a chance that they would have known
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that their ship was in serious danger and that they would

have taken steps to avoid it Especially is this so when

such steps were elementary, viz., stopping and changing

course to avoid a known rock.

Under the facts, as emphasized by this Court, a pos-.

sible cause of the loss was the excessive strain of long

watch service which may have made the bridge officers

incapable of forming proper judgments.

The District Court emphasized that these two men failed

to stop and reverse when what they had experienced was

sufficient to inform them that their ship was in great peril.

Under the District Court's finding, it is clearly a pos-

sible explanation, and a probable one, that if the men had

been alert, as the District Court found they should have

been, they would have known that the ship was in danger.

They should have taken proper steps to avoid danger.

There was no excuse for their running the Denali upon

a rock which they knew was in their path. How can any-

one say that either of these states of dullness, the one

of the senses and the other of the mind, was not related

to the disobedience of the statute I

Statutes of this character are intended to avoid just

such states of dullness {The Dalzelline, Appendix p. 213;

O'Hara v. Luckenbach S. S. Co., 269 U. S. 364).

C. The only testimony in the case to which appellee can point as

showing that the violation could not have contributed to the

loss is that of Lawton where he says that Pilot Obert did just

what he v/ould have done.

Putting the most favorable interpretation for appellee

on this testimony, it does not establish that the long
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watches had not affected these men. Even if we should

grant that Lawton was a fresh man, as compared with

Obert, still Lawton was an inexperienced man as compared

with Obert. (Appellants' Main Brief, p. 37; Appellants'

Brief on Rehearing p. 31.)

Lawton did not consider that the Denali was in danger

imtil the vessel struck (R. 2442), although he had seen

both Zayas Island and Dundas Island long before she

stranded. What explanation can be offered for that cir-

cumstance, other than his incapacity or incompetence?

Indeed, his action was so inexcusable that the District

Court condemned him for gross negligence (R. 2531, 5476,

5479).
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D. For the reasons stated in New York Marine No. 10 (Appendix,

p. 217), it is impossible to say that if the captain had been

available the striking of the rock could not have been the re-

sult of the omission of the owners to obey the statute as to

the captain. The statute required the captain to be available

at all times.

E The Rule in The Pennsylvania.

1. The rule in The Pennsylvania is not confined to

collision cases

(1) The Act of May 11, 1918, was designed to

promote safety at sea, i.e., to protect life

and property in connection with the opera-

tion of vessels.

(a) In The Pennsylvania itself, 19 Wall.

(86 U. S.) 125, 136, the Supreme Court

stated that the rule covering the pre-

sumption of causation when there is

a violation of a statute is necessary

to enforce obedience to the mandate

of the statute.

New York and Liverpool U. 8. Mail Steamship Co. v.

Rumhall, 21 How. 372, cited by appellee, is to the same

effect. In that case the Court stated that the rules to

prevent collision were framed and administered to pre-

vent disaster and ''to afford security to life and property

exposed to such dangers; and public policy, as well as

the best interests of all concerned, require that they should

be constantly enforced in all cases to which they apply."

Congress framed the three-watch statute to prevent

three dangers (a) collision, (b) fire, (c) running on a

rock. See O'Hara v. Luckenhach S. S. Co., 269 U. S. 364.
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Public policy requires that this statute should be en-

forced in this case, because Congress intended that it

should be enforced to prevent just such a disaster as that

which occurred to the ''Denali'\

There is nothing in any of the other cases cited by ap-

pellee which is at variance with the foregoing. Appellee

suggests that the rule applies only where two vessels are

moving and are navigating with respect to each other.

But in Clapp v. Young, Fed. Cases No. 2786, cited by

appellee, we find that the vessel which was condemned

was not moving. She was at anchor.

It is also stated in appellee ^s brief that the statute does

not relate to the internal economy of the ship. Appellee

forgets The Eagle Wing, (135 F. 826, 832, aff'd. 162 F.

882) and The Hennj 0. Barrett. (CCA. 3) (161 F. 481,

485) cited by the majority opinion of this Court, both of

which relate to statutes dealing with the internal economy

of ships.-

See also The City of Baltimore, 282 F. 490 (C C A. 4),

where the Court said:

^'It is incumbent upon her to show not only that

the absence of a licensed master did not enter into

the occurrence, but that it could not have done so.''

In Burley v. Compagnie de Navigacion Francaise, 194

F. 335 (C C A. 9), affirming 183 F. 166, the rule was ap-

plied to an ordinance of the City of Tacoma.

Parsons on Maritime Law is cited. But Parsons does

not go to the extent which appellee contends. Indeed,

Parsons cites Waring v. Clark, 5 How. 441, 465, which

dealt with a statute of the United States which required
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a vessel to carry signal lights. Mr. Justice Wayne, who

wrote the majority opinion in that case, was, perhaps,

the first member of the Supreme Court to state the

Admiralty Rule as to causation. He made it clear that in

admiralty the burden to show a disconnection between

violation of a statute and subsequent diaster, was upon

the violator. In Waring v. Clark, Mr. Justice Wayne

merely reiterated what he had said in the early case of

Bulloch V. The Lamar, Fed. Cas. No. 2129. There he

said:

^^Not carrying one or more signal lights, then, in

the way required, is the neglect of a proper precau-

tion conducing to the safety of others. Besides sub-

jecting the captains and owners to the penalty of

two hundred dollars, which may be recovered by suit

or indictment, it will throw upon the owners of steam-

boats the berthen of proof, to show that collisions

which may occur, under such circumstances, are not

owing to such neglect. I would require from them

the same proofs, under like circumstances, in the case

of a boat being swamped by the swell of a steamer,

made by her rapid passage through the water. ^'

The statute is a safety statute—see Appellee's Brief

on previous hearing, p. 130 (top of page). Judge Wayne

had no doubt that the rule to be enforced in these cases

is in no essential way different from the rule to be en-

forced against a steamboat which because of high speed

swamps another vessel with her swells. Swamping of a

vessel is not a collision. There is no physical contact in

such a case; there is nothing to suggest a collision.

AVhence comes the idea that the rule is limited to collision

cases? The true reason for the rule is safety.
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Compare The Madison, 250 F. 850, 852 (C. C. A. 2),

where the Rule in Tlie Pennsylvania was applied to other

than statutory faults.

F. The authorities are all against the appellee.

1. It is signiticant that appellee has been unable to

produce a single case in which it is held that the

rule in The Pennsylvania is applied only to col-

lision cases.

2. We have cited a number of cases where the issue

was brought to the attention of the Courts. In

some of these cases the Courts have applied the

rule to other than collision cases.

3. Where they have failed to decide that particular

issue, the Courts have been careful to point out

that, either the statutes were not applicable, or

the loss did not result from failure to obey the

statute.

4. Even the appellee admits that the M. M. Chase,

37 F. 708, is against it.

It still persists, however, in calling that case a District

Court case. He does this despite the reference which shows

that it was affirmed on appeal (Brief on Rehearing p. 52).

5. Appellee ignores the dictum of this Court in

The Princess Sophia, 61 Fed. (2d) 3:i9, 347,

evidently on the theory that the views of former

judges of this Court, unless devoted to a point

actually decided, are entitled to no respect. This

is a novel doctrine.

Appellee disregards what this Court said in Pugei

Sound Navigation Co. v. Nelson, 41 Fed. (2d) 356, as to
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the rule being an Admiralty Rule rather than a Collision

Rule.

He does not discuss the statement of the rule in The

Martello, 153 U. S. 64, at p. 65, where the Supreme Court

emphasized the presumption of causation which followed

the breach of a statute.

Appellee gives a distorted interpretation of Richelieu

Navigation Co. v. Boston Marine Ins. Co., 136 U. S. 408.

The correct interpretation of this case is given in Ap-

pellants^ Brief on Rehearing at pp. 47-50.

By what curious reasoning appellee reaches the con-

clusion that bridge cases are collision cases, is not made

clear. It produces no definition as to what constitutes a

collision, although appellants called attention to Le-

high & Wilkesbarre Coal Co. v. Globe S Rutgers Fire Ins.

Co., 6 Fed. (2d) 736, 740, where the classic definition from

Spencer on Marine Collisions (Appellants' Brief on Re-

hearing, p. 55) is quoted.

If movement of both vessels is essential to bring the

rule into operation, then obviously the bridge cases do

not fall within the rule. But even appellee impliedly con-

cedes that the bridge cases fall within the Rule in The

Pennsylvania.

Since our brief was prepared. Judge Goddard has de-

cided The Morro Castle case, in which he recognized that

the Rule was applicable to a fire case. (Copies of Judge

Goddard 's opinion will be handed to the Court on the oral

argument.)

Appellee dismisses PeopWs Coal Co. v. Second Pool

Coal Co., 181 F. 609 (Appellants' Brief on Rehearing,
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p. 55) on the theory that it dealt with a statute which

by its terms made omission to follow the statute negli-

gence. The cases are divided on the exact meaning of the

statute, but Judge Orr did not resort to an interpretation

which was open to controversy. He decided the People's

Coal Co. case unhesitatingly on the ground that the Rule

in The Pennsylvania was applicable. There was no con-

troversy on that point.

G. Appellee ignores the language of the Supreme Court in The

Martello, 153 U. S. 64, viz., that failure to obey a statutory

requirement to equip a vessel raises a presumption "which

attends every fault connected with the management of the

vessel, and every omission to comply with a statutory require-

ment, or with any regulation deemed essential to good sea-

manship".

1. The reason for the rule could not be more plainly

stated, i.e., the reason is that the statute m.ust be

obeyed because it relates to a practice which

Congress considered essential to good seaman-

ship.

2. ^*A weary man is infinitely more dangerous than

a defective pipe or an obscured light, because he

is unfit to discover the unfitness of the inanimate

object''. {The Dalzelline, Appendix, p. 213.)

3. A presumption in connection with a statute, such

as the three watch statute, designed to prevent

weariness, is of great strength. A violator of that

statute must produce strong evidence to over-

come the presumption that the violation of the

statute could not cause a subsequent loss. {The

Martello, 153 U. S. 64.)
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4. Here there is an absence of evidence botli as to

whether the violation of the statute did, or could

have, caused the loss.

Appellee itself recognized that the rule was really a

presumption, because in his petition for a rehearing, it

refers to the Brussels Convention and to the fact that

the Brussels Convention was intended to abolish this

presumption. Because of its misunderstanding of the situa-

tion relative to the Brussels Convention, it no longer

stresses that argument. (See Appellants' Brief on Eehear-

ing pp. 69 and 70.)

H. The contention of appellee that The Pennsylvania rule has no

relation to a case of limitation is put at rest by the decision of

the Circuit Court of Appeals for the Second Circuit in New

York Marine No. 10.

As pointed out by this Court in the majority decision,

there is no reason which supports any such contention.

For, as this Court said. Congress never intended to give

a shipowner limitation when the shipowner was habitually

disregarding a mandate of Congress. There is nothing

sacrosanct about limitation of liability.

It is true that the limitation statutes were passed for

the benefit of shipowners, but as Marsden says, it is

equally true that they are in derogation of the natural

right of justice:

^^The principle of limited liability is that full in-

demnity, the natural right of justice, shall be abridged

for political reasons.'' Marsden on Collision, 9th ed.

page 165, quoting Dr. Lushington in The Amalia

(1863), 1 Moo. P. C. N. S. 471, 473.
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The Supreme Court in The Main v. Williams, 152 U. S.

122, 132, said:

*^The English courts have held, very properly we
think, that these statutes should be strictly con-

strued. '

'

The Court later in the same paragraph quoted the fol-

lowing passage from the judgment of Lord Justice Brett

in Chapman v. Royal Netherlands Nav. Co., 4 P. D. 157,

184:

^^A statute, for the purposes of public policy, dero-

gating to the extent of injustice, from the legal rights

of individual parties, should be so construed as to

do the least possible injustice. This statute, whenever

applied, must derogate from the direct right of the

shipowner against the other shipowner * * * it should

be so construed as to derogate as little as is possible

consistently with its phraseology, from the otherwise

legal rights of the parties. '

'

I. The intimation at page 67 of appellee's brief that the rule in

The Pennsylvania is only applied to the international rules of

the road is clearly opposed to authority.

The Thielheh, 241 F. 209, 216 (C. C. A. 9), a decision

of this Court, related to inland rules.

Burley v. Compagnie de Navigation Francaise, 194 F.

335 (C. C. A. 9) ; 183 F. 166. The rule applied to an ordi-

nance of the City of Tacoma.

People's Coal Co. v. Second Pool Coal Co., 181 F. 609.

The rule applied to a statute relating to sunken obstruc-

tions.
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The Teaser y 246 F. 219. The rule applied to long hawser

regulation.

The Eagle Wing, 135 F. 826. The rule applied to a stat-

tute requiring a ship to have a licensed mate.

The City of Baltimore, 282 F. (C. C. A. 4) 490. The rule

applied to a regulation requiring a licensed master

The Hercules, 80 F. 998. The rule applied to the Stand-

By statute.

Dorrington v. City of Detroit, 223 F. 232 (CCA. 6).

The rule applied to the bridge statute. See other cases

in our brief relating to bridges.

See also The Henry 0. Barrett (C C A. 3) 161 F. 481,

485. Lack of a mate and of a lookout held to be a viola-

tion of a statute and sufficient to invoke the rule. The

Court said:

^'This practice of an unlicensed watch which the

captain had been pursuing that night and for a month

past was in violation of Rev. St. § 4438 (U. S. Comp.

St. 1901, p. 3034), and evidences not only his disre-

gard of due safeguards, but also the necessity of

self-exculpatory proof on his part. 'The failure to

comply with statutory requirements and regulations

has frequently received the severest condemnation of

the courts, and, when such an omission is clearly

established, the presumption is that it did contribute

to the collision, unless the contrary is obviously ap-

parent, and this presumption attends every fault con-

nected with the occurrence, and a further obligation

is imposed to show, not only that it probably did not

son contribute, but that it could not have done so.'
''
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IV.

THE FAILURE TO OBEY THE STATUTE CONSTITUTED

PERSONAL NEGLECT OF THE APPELLANT.

A. The argument at the end of appellee's brief as to personal con-

tract is irrelevant.

Appellee tliere merely sets up a man of straw, to knock

liim down. We have made no suggestion that there was a

personal contract in this case.

B. Appellants' position is that appellee was guilty of personal

neglect.

In Richardson v. Harmon, 222 U. S. 96, 106, the Su-

preme Court stated that the Limitation Acts left an owner

liable for his own neglect. Cited with approval by the

Supreme Court in Pendleton v. Benner Line, 246 U. S.

353, 356, and in American Car S F. Co. v. Brassert, 289

U. S. 261, 264.

C. The position of appellants is that there was personal neglect of

appellee when it permitted a violation of the Act of May 11,

1918.

This argument is akin to the argument under the head-

ing dealing with Liability, viz., that because there was

failure to deliver the cargo in like good order and condi-

tion as when shipped, there is liability. Appellee's excuse

for non-delivery is negligence and appellee has not shown

that it was not associated with that negligence.

The ''Denali" was not a seaworthy ship, because she

was not manned with three mates whom the owner in-

tended would stand in three watches, and because she
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did not have a master whom the owner intended would

remain in reserve for necessity. Thus appellee personally

neglected to see that she was seaworthy. This was a per-

sonal neglect of the appellee. In re Phoenix Sand & Gravel

Co., as oivner of the stake-boat ''Argent'', 1940 A. M. C.

508. (A copy of this decision will be handed this Court on

oral argument.)

In these circumstances it follows from the reasoning

of the Supreme Court in The Edivin I. Morrison, 153 U. S.

199, that this unseaworthiness was the cause of the loss,

unless by clear testimony, free from conjecture, appellee

can demonstrate that unseaworthiness was not the cause.

No such clear proof has been offered in this case. This

rule of law places liability on the appellee and throws the

burden of proof as to causation on appellee, entirely

aside from the rule in The Pennsylvania.

D. Appellee's criticism of appellants' use of The Cygnet, 126 Fed.

742, is in reality a criticism of this Court.

A reading of McGill v. Michigan S. S. Co., 144 F. 788,

shows that the quotation from The Cygnet, 126 F. 742,

used by appellant, was lifted by them from the opinion

of this Court in McGill v. Michigan S. S. Co., 144 F. 788.

True, the Cygnet was not a limitation case; but McGill v.

Michigan S. S. Co. was a limitation case. It makes no dif-

ference, however, whether The Cygnet was a Harter Act

case, a towing case, or any other kind of a case. The re-

marks in that case are applicable to any case where negli-

gence is so gross, as was the case here, that it raises the

inference that there was an antecedent cause which pro-
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duced that negligence. That is to say, when there is a gross

omission of duty, under circumstances such as existed

here, a presumption arises that the men guilty of such

omission are not competent, or are incapacitated. As a

practical matter, such an omission throws the burden

upon the shipowner to show that the shipowner himself

was not personally at fault. Here, when Obert and Law-

ton failed to take note of visible land marks, or to act

when they should have had ample warning, there was such

a gross omission of duty as to raise the inference that

they had been rendered unfit for service. Men in full

possession of their faculties do not run their vessel at

full speed upon known rocks when they can see shore land

marks.

V.

APPELLEE'S REMARKS CONCERNING EARL & STODDART v.

ELLERMAN'S WILSON LINE, 287 U. S. 420, ARE BESIDE

THE POINT.

In Earl & Stoddart v. Ellerman's Wilson Line, 287 U. S.

420, the Supreme Court was dealing with a case where

the mere fact of unseaworthiness was being discussed. All

the court held in that case was that the mere fact of un-

seaworthiness did not establish personal neglect. In the

footnote at 287 U. S. 427, it clearly appeared that the

Supreme Court did not disturb the many decisions which

it there cited which hold that where an owner fails to

act when there was a duty on his part to act there is

personal neglect. In the present case there was a duty on

the part of the appellee to act because the statute consti-
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tilted a mandate which required the appellee to provide

three mates who should stand in three watches and that

the appellee should provide a master who should at all

times be in the service of the ship as a master. Failure

to perform that duty constituted personal neglect.

VI.

APPELLEE'S ARGUMENT THAT THE COMMON LAW RULE OF

CAUSATION SHOULD BE APPLIED IN THIS CASE IS

AGAINST ALL OF THE AUTHORITIES.

This question was put at rest in Lie v. San Francisco

S P. S. 8. Co., 243 U. S. 291, a case which went to the

Supreme Court from this Court. Moreover, in Puget

Sound Co. V. Nelson, 41 F. (2d) 356, 357, in The Thiel-

heh, 241 F. 209, and in numerous other cases, this Court

has repeatedly pointed out that the rule in Admiralty,

where the breach of the mandate of a statute is involved,

places the burden upon the violator to show that his breach

could not have caused the loss. The distinction between

the common law rule and the Admiralty rule is admirably

stated in People's Coal Co. v Second Pool Coal Co., 181

Fed. at p. 611 (Appellants' Brief on Eehearing, p. 55).

Appellee's comments (Appellee's Reply Brief on Ee-

hearing, pp. 29 et seq.) on Martin v. Herzog, 228 N. Y.

164, ignore the obvious fact that in Martin v. Herzog the

Court of Appeals of the State of New York was dealing

with a common law case and not an admiralty case.

Appellee clings to his misinterpretation of Southern

Pacific Co. V. U. S., 72 Fed. 212, 215. It is true that in
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that case in the District Court an erroneous judgment

was delivered. Judge Hand, speaking for the Appellate

Court which affirmed the decision, avoided the path fol-

lowed by Judge Woolsey in the District Court. A similar

misinterpretation of Judge Hand's decision as that in-

dulged in by appellee was made the ground of a petition

for a rehearing by the losing side in New York Marine

No. 10. Appellants tile with this Court a copy of that peti-

tion. The Circuit Court of Appeals for the Second Circuit

received that petition and, after considering it, denied

a rehearing of New York Marine No. 10. That court ob-

viously did not share appellee's view concerning the mean-

ing of its decision in Southern Pacific Co. v. U. S,

VII.

APPELLEE ARGUES THAT THE PRESUMPTION UNDER THE

RULE IN THE PENNSYLVANIA IS DOUBLE BARRELLED:

(1) A PRESUMPTION OF NEGLIGENCE, AND (2) A PRE-

SUMPTION OF CAUSATION.

The distinction which appellee attempts to draw between

a presumption of negligence and one of causation does

not appear in the books. We have shown that in Hayes v.

Michigan Central R. R. Co., Ill U. S. 228, 234, the viola-

tion of a statute requiring a fence was held to be negli-

gence per se. See, also. The Martello, 153 U. S. 64, 74, 75,

as to a foghorn, and Waring v. Clark, 5 How. 441, 464,

465, as to signal lights. In that case, the Supreme Court

pointed out that the act of the 7th of July 1938 (5 Stat.

304), requiring steam vessels to carry signal lights, was

'*a proper precaution conducing to the safety of persons
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and property". The neglect of that precaution, or of any

other requirement of the statute, threw ^'upon the master

and the owner of a steamboat by whom the law has been

disregarded, the burden of proof, to show that the injury

was not the consequence of it.''

The true rule is that to omit, wilfully or heedlessly,

safeguards prescribed by law is negligence in itself. Mar-

tin V, Herzog, 228 N. Y. 164. Therefore the Rule in The

Pennsylvania does not involve any presumption as to neg-

ligence. The Rule is concerned only with a presumption

as to causation.

VIII.

APPELLEE'S CHARGE THAT APPELLANTS HAVE BEEN GUILTY

OF MISaUOTATION IS UNFOUNDED AND IN FAIRNESS

SHOULD BE WITHDRAWN.

The charge made at page 83 of appellee's reply brief

that we have been guilty of a misquotation from CuUen

Fuel Co. V. W. E. Hedger, Inc., 290 U. S. 82, is heedlessly

made. An examination of our brief discloses that we did

not quote from that case. In stating the conclusion of

the Court, we used our own language, and we feel certain

that appellee will now withdraw its charge (Appellants'

Brief on Rehearing, p. 71).
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IX.

THE FINDING THAT FAULT IN NAVIGATION WAS THE SOLE

CAUSE OF THE STRANDING IS ERRONEOUS AS A MATTER

OF LAW.

A. We refer the Court to our discussion of this subject in Appel-

lants' Brief on Rehearing at pp. 71-75.

Respectfully submitted for Appellants,

T. Catesby Jon^es,

Lane Summers,

Proctors for Appellants, Pacific Coast

Coal Company, et al.,

J. Charles Dennis,

Frank A. Pellegrini,

Proctors for United States of America,




